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MEMO 
To:   Local Arts Network 
From:   Americans for the Arts, Government Affairs Department 
Date:   July 12, 2018 
Re:  Tax changes to fringe benefits (Form 990-T); Did You File It? 
 
The Tax Cuts and Jobs Act, which was signed into law in December 2017, imposes new taxes on 
tax-exempt organizations beginning January 1, 2018. These changes include new rules on 
unrelated business income tax (UBIT)—which may be a new, unexpected tax liability.  
 
Albeit small and at first not widely known, the law change is a significant change to nonprofit tax 
law. Previously, UBIT applied only to revenue. 
 
This is a memo all interested local arts organizations to provide information on this specific 
federal tax change. This memo has four parts: Background, Current Status, Helpful Resources and 
FAQs. It is not intended as legal advice. Fyi, these changes do not apply to government agencies. 
 
Background 
Beginning January 1, 2018, nonprofit employers must pay a new 21 percent tax on some fringe 
benefits that they provide to employees.  
 
Subject to this tax is transportation fringe benefits (including commuter transit and any parking 
facility used in connection with qualified parking), and on-premises athletic facilities that an 
employer may be providing to an employee. These benefits are now subject to an unrelated 
business income tax (UBIT). Subject to the employer tax is also any amount that nonprofit 
employees may voluntarily set-aside (as a reduction from their own salary, tax-free) for 
commuting expenses. 
 

Example: An employee asks her nonprofit employer to reduce her salary by $100 per 
month to pay for her commuting costs. The employee doesn’t pay tax on this income, but 
the employer is now newly paying an additional $21 per month to the organization’s UBIT 
liability. 
 
Example: The employer leases a building and parking spaces for its employees are 
included in the lease (free to the employee). The employer now must pay a tax on the 
monetary value of those parking spaces that are provided free for its employees. 

 
To date, at least five local governments (New York City, Washington, DC, Berkeley, CA, 
Richmond, CA, and the San Francisco Bay Area) mandate that certain employers provide their 
employees with transit cards, allow pre-tax salary reduction agreements, or provide shuttle 
services. In these cases, this “fringe benefit” isn’t voluntary—adding further case-making to efforts 
to try to reverse this new tax in future lawmaking. 
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Note:  
1. This tax law change impacts nonprofits, including those who never needed to file UBIT 

forms in the past.  
2. This is a new change. Previously, tax-exempt organizations could provide employees 

with certain fringe benefits free from tax at the employer level.  
 
Current Status 

• The law is in effect.  

• However, a large coalition of nonprofits, including houses of worship, are working to 
delay implementation as a first priority.  

o Americans for the Arts has signed on to this coalition-wide letter led by the 
American Society of Association Executives (ASAE) in May 2018. 

• A future priority is work towards a legislative change. 
 
Helpful Resources 

• IRS’ landing page about the 990-T form 

• On February 22, 2018, the IRS updated Publication 15-B, “Employer’s Guide to Fringe 
Benefits.” 

• In April, Independent Sector hosted a national podcast to provide an overview, which 
featured the League of American Orchestras. 

• The National Council of Nonprofits April comments filed with the U.S. Treasury Department 
may be a helpful resource. 

• National media: This June Politico article provides layman explanation.  
 
FAQs: 

• Has the IRS issued specific guidance on how to comply? 
o Not yet. There is not a timetable to anticipate when this may be issued, but it 

doesn’t seem to be the highest agency priority at the moment, making compliance 
more difficult and uncertain.  
 

• Where can I go for more information about UBIT and the tax law change? 
o ASAE, including their 2013 article, “Who Pays UBIT?”  
o Independent Sector, including their UBIT issue brief. 
o National Council of Nonprofits, including their June comment letter and their 

webpage of resources.   
 

• I want to take action. What can I do? 
o As a first step, the field is asking for a delay in implementation until the IRS issues 

guidance.  

▪ Join them by going to the IRS public comment form and insist that Treasury 
and the IRS delay implementation until guidance is available. 

o Longer-term, the field is working to change the law, but that may take some time.  
 

• Was this a mistake? 
o No. It was a deliberate provision, although its inclusion was not widely realized 

outside of the bill drafters who included it. 

https://www.thepowerofa.org/wp-content/uploads/2018/05/Treasury-Letter-Fringe-Benefits-5-24-18.pdf
https://www.irs.gov/forms-pubs/form-990-t-exempt-organization-business-income-tax-return
https://www.irs.gov/pub/irs-pdf/p15b.pdf
https://www.irs.gov/pub/irs-pdf/p15b.pdf
https://independentsector.org/news-post/s3e4-ubit-you-bet/
https://www.councilofnonprofits.org/sites/default/files/documents/UBIT%20letter%20of%20National%20Council%20of%20Nonprofits%20to%20Treasury-IRS%204-24-2018.pdf
https://www.politico.com/story/2018/06/26/republican-tax-law-churches-employees-670362
https://www.asaecenter.org/
https://www.asaecenter.org/resources/articles/an_magazine/2013/february/who-pays-ubit
https://independentsector.org/
https://independentsector.org/policy/policy-issues/ubit/
https://www.councilofnonprofits.org/
https://www.councilofnonprofits.org/sites/default/files/documents/final-ubit-letter-of-national-council-of-nonprofits-6-21-2018.pdf
https://www.councilofnonprofits.org/how-tax-cuts-jobs-act-impacts-nonprofits
https://www.irs.gov/forms-pubs/comment-on-tax-forms-and-publications
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• What is unrelated business income?  
o It is money earned that’s not substantially related to the organization’s tax-exempt 

functions. An example can be a museum’s gift shop, although there are exceptions 
even here (for instance, greeting cards sold in a nonprofit art museum’s gift shop 
that display printed reproductions of selected art works from the museum's 
collection and from other art collections does NOT constitute unrelated business. 
Rather, the IRS agrees this "contributes importantly to the achievement of the 
museum's exempt educational purposes by stimulating and enhancing public 
awareness, interest and appreciation of art.”) Outside of this, though, there can be 
a tax on this income from sales even though the organization is tax-exempt.  
 

• I’m a nonprofit providing this transportation fringe benefit. What can I do? 
o Outside of jurisdictions mentioned above that require the commuting option, you 

can instead include that fringe benefit in the base salary of the employee instead 
and avoid an employer tax. 

o However, in the 5 jurisdictions that require employers to offer employees 
transportation options, the employer must add the tax liability to their UBIT, if 
employees choose the option. 

o Quarterly estimated tax payments were due on April 15, (or May 15, 2018, for 
first-time filers). 

▪ According to the IRS, an organization must pay quarterly estimated tax on 

unrelated business income if it expects its tax for the year to be $500 or 
more.  

• So, if transportation fringe benefits are your only UBIT liability, 
employees would need to be using approximately $2,500 in 
benefits yearly to require a quarterly estimated filing.  

▪ Here is the IRS’ worksheet and instructions for filing: 
https://www.irs.gov/pub/irs-pdf/f990w.pdf 
 

• Who can I contact if I have questions?   
 

   
   202-712-2059 (direct) 

https://www.irs.gov/pub/irs-pdf/f990w.pdf
mailto:kmcclanahan@artsusa.org

